Chapter 18

“Like Something Out
of The Exorcist”

"x 7' hile lead levels in the paint of Mastel toys ignited most of
the media frenzy, public fear, and congresional indigna-
mon in 207, the company’s magnetic toys were the more

dangerows, such @ Polly Pockets. The tny magnens could be casily

ingested by children, severely injuring them, or in the case of another
company using sunilar magnets, causing death,

The hands and feer of the Polly Pockets dolls, which are sev-
eral inches tall, are made of 1 bendable plasue and have oy magnes
embedded in them, 1 do the Polly Pockets soff rubberized fashion
accessories, which have magnets glued to them. The dolls were origi-
nally dsmibuted by 2 Britsh company, Bluebird Tovs, which was
purchased by Mattel in 1998, Martel redesigned the toy and introduced
a collector brand called Fashion Pally!

Ihe untald stories of somie of the injured underscore the horrific
toll toys such as Mamels Polly Pockes, with their Ye-mnch-diameter
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magnets, have mken—unnl they were redesigned again by Manel in
the wake of tragic ncidents,

Seven-year-old Paige Kostrzewski was a huge fan of Polly Pockets,
and so were all of Paige’ friends in their blue-collar Indianapolis,
Indiana, nesghborhood. They carried the very-portable toys wherever
they went and played with them in each others homes.

Polly Pockets had a virtual cult following among the 6 ro-8-year-old
set, due to Marttels heavy promotion. Paige’s mother, Misty May, an
hourly warchouse worker with a brood of four, usually picked up the
latest Polly Pockets set for her daughrer #t her local Kmare. The cost
was $15 to $20 a pop, 2 considerable wallop to her pocketbook, but
worth it m onder to keep her baby girl happily busy at play:

Monday, July 11, 2005, was payday for Musty May, and right after work,
she went to the store and bought Polly Pocket! Quik-Chk Boutique, for
Puages collection of about 3 dozen Polly Pockets scenarios. This anc had a
“magic dressng moom” to allow Polly to change quickly in to 2 new outfic

Paige abho was a Barbie collector—the banic doll now cost ae least
three mes her original 1959 ingroductory price of $3—and the previ-
ous Christmas, the child had found four new Barbie dolls gift wrapped
under the tree. Marrel was a part of her young life, and therefore Paige
Kostrzewski represented millions of little gicls who were 3 new gen-
eration of Mattel toy loyalists, Mattel was 3 brand name their parents
trusted. But that was before Paige almost died.

Two days after Paige got her new Polly Pockets, the child began
acting strangely. “She just started running around and not acting herself,
and by the next day she didn't want to ear” says Misty May.

She wasn't complaining of any pain or anything, she just wasn't
feehng well. | called our doctor and was told that as long as
she was keeping fluids down she was fine. | thought she had a
cold or the fu coming on. But then, by Thursday evening and
Friday, she wouldn't drink anything, and then late Friday
and early Sarurday she starting puking green seuff, like some-
thing out of The Exorrist. It was gross.

By Sundasy mormng, Page had gotten worse, vomiting when she
wasn ¢ sleeping, and not eating or drinking. Frightened, Misty May put
hﬂtmﬂd:u#uumme:#mdmhhﬂmmemﬂgmqmmar
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Indisnapolis’s Wishard Memorial Hespital, 3 county facilicy. Misty May
described her daughter’s symptoms, but none of it made sense to the
doctor on duty, “We thought maybe because she and her brother like
to wrestle that maybe he kicked her too hard in the stomach,” she says,

The ER doctor ordered an x-ray of Puige's stomach, and the results
were shocking.

“The picture showed metal foreygn objects in her body.” says Misty
May. “l was chinking that maybe she swallowed coins or something.
| was freaking our. | asked Paige, and she sad, ‘No, Mom, [ do not put
coans in my mouth.™

Page was tamsterred from Wishard across the streer to Raley
Children’s Hospital, considered one of the Midwests top centers for
pediatric care and research. Further emergency tess were conducted
to determine the liquid she was throwing up, The findings were hor-
nfic. The child’s intestines had been punctured, causing toxins from
her bowels 1o seep through her body, which could cause other major
argans to shut down and kill her.

“They told me fat our thar Paige required emergency surgery or she
was godng to die)” says Misty May. “1 was acqually freaking out. | couldn'
think araighe, | was trying to figure out what she could have swallowed
to do this to her. Paige had the susgery within a couple hours of being
at Railey. They moved four people out of the way 1o get her lnto the
operating room for the surgery, which lasted almost three hours”

When the operanon was over, the surgeon, Dr. Thomas Rouse,
handed Misty May 3 bortle in which he had placed rwo tiny, bur pow-
erful, magnets thar had got stuck in different parts of her daughter’s
MIESTNG, CIULNR tWo punctures,

The surgeon showed it to me, and I looked ar lum and | said,
"I know exactly where they came fmm. They came from her
Polly Pockets—out of the clothes of her Polly Pockew doll”
I brought m the toy to show him the next morning, He was
surprised, especially bemng that | had just bought the tov on
Monday and she was sick by Wednesday.

Before the life-threatening event, Misty May had no concepe that

cute hrrde Polly Pockets posed potentially fatal danger to her daughter,
ot amy other child who plaved with the fast-selling toy,
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Paige knew not to put things in her mouth or chew on things.
The oy was new. | didn' think the magnets would fall out, or
that they would fall our juse like tat. As soon as Paige woke up,
| asked her whar had happened. She told me she was putring
the doll into the linle boutique and that her hands were full so
she stuck the outfies berween her lips. | was like, Paige, if vou
swallowed these you should have come and rold me the minute
you swallowed them, and she sud, “Mom, I didn't even know
that | swallowed them.”

Because of the accident, the child spent two weeks inn the hospi-
tal, nussed six weeks of the new school term, couldn't do any physical
exertion, and the vistble scar cawsed her embarmsment. She had o
watch what she ate, and required an annual checkup. Her medical bill
was $3,786.69, paid by Medicaid because the family could il afford
health insurance.

Masty May tossed our all of the Mattel toys before Paige gor home
from the hospital, and since the incident has refused to purchase any-
thing from Mamel, she says. She thought aboutr what would have
happened if her youngest, who was one vear old at the time, had been
the victim. 1 thoughe, what if this happens o somebody else’ kid, and
what if they are too late in getting them to a hospital? | lost a child
before and | couldn't imagine going through that again—or samebody
chse going through that™

It was at that point thar she deaded 1w ulk to a lawyer. As nt
turned our, her aunt was a howsckeeper for Gordon Tabor, 3 promi-
nent Indianapolis attorney who specialized in product liabiliry cases.
He met with Misty May three or four davs after Paige's surgery. Tabor
conducted an investigation “questioning the safey of this product” and
made his determination. “There was no doubt thar those two magnets
had come from the Polly Pockets product.” he says. “ Those magnets are
small and powerful and when they artrace they carch the bowel wall in
between thee. It shuts off croularion, and cames necroses of the bowel,
resulting in 1 hole in the bowel”

Before taking any action involving Matrel, Tabor closely watched
Paige’s case because “there was a question after her dusmisal from the
haspital abous what her permanent condition was going to be, and
whether or not she would regain full bowel function.”
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Tabor says he soon learned that Polly Pockets wasn't the only prod-
et that used theie or smilar magnets.

We spent ume going to Wal-Mart and Kmart looking at prod-
ucts off the shelf, buying produces, bringing them back to our
office, playing around with them, and doing our own in-house
mvestigation. | have 3 granddaughter in Florida who was the
same age as my chent and | called my daughter and ssked if the
had ever heard of Polly Pockers, and she said, “Yes. Madeleine
has two of them. All of her friends have these dolls. They are a
very, very hot item.” | told my daughter to take those produces
away from her, Ae that point, | felt we've got 2 product here
that 1 exposing a lot of kids, so we've got 1o take some action.

He also contacted the Comumer Product Safety Comnusion to
determine whether there had been any other similar cases of children swal-
lowing magnets, from Polly Pockets or otherwise. His contact information
and the issue he was asking about went mto the commision’s database,

There was one big problem facing Tabor in the Polly Pockets mat-
ter. Because of questionable tort reform in 1995, the Indiana product
liability law didn't favor the comsumer as it once did, a change that
came about a3 3 result of intense lobbying by big corporations and
trade asociations. “They dumped a ton of money nto Indiana, and it
saled through” he explains, “We had gresr consumer liw until ths
amslaught from all this money comung from out of state. The American
Manufacturing Association threw a ton of money; and that brings in the
tay manufacturers, the drug manufacturers, the whole shooting maech.”

Rather than pursuing what would have been a complicated legal
procedure in Indiana because of the tort reform, Tabor retaned a law-
ver friend in Calitormia, who, by comncidence, had had dealings with
an outside law firm that had represented Marrel in the past. He told
ham, “I think I've got a bear by the tail” Rather than file a lawsuit
against Manel, Tabor decided to have his co-counsel make contacr with
Martel’s lawyer and see where it went.

It was now the summer of 2006, almost 3 year since Page Kostreewski
had swallowed the magnets thar could have killed her, when an attorney
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for Martel arrived in Indianapolis to mnterview the child, her mother,
and the surgeon in Tabarks offices—where also on display was the Polly
Pockets in question, with the two destructive magnens.,

While it was unusual for Tabor, who'd been in practice for almost
four decades, to allow & probable defendants attorney to have an infor-
mal interview with a chent, he felt, 1 had nothing to lose because
there wasn't any question thar the magnets caused the injury. | had no
fear. Matrel wouldn't be sending a high-powered biwyer halfway across
the country before 3 lawsuit & even filed unless they had a concern
over this product.”

Tabar “absolutely” believed thar Mattel in 2006 was hoping to keep
the whole marer quiet, reach an amicable serdement withour 3 lawsuir,
and avoid the anendant national publicity that could hur Polly Pockets
sales and place a dark cloud over the company:

“Marrel had to figure thar at some poine the Feds were going to
get mvolved, and so was the media,” Tabor says,

As 3 human being, you have to keep in the back of your mind
that the product is porentially harmful to many, many othen. As
a lawyer, you have to take care of your client first, and then vou
have to put on your white hat. We weren't going to settle the
case without 3 representation by Mattel that they were going
o take action of 3 curative nature with the toy.

Matrel negotiated for several mare months before 4 confidential settle-
ment was quiethy reached.

Musty May says 1t wasn't until May 2007—a couple of monthe
before the summer of toy terror began—that she received the sertde-
ment check. While she was under orders not to disclose the amount,
she says that Paige will “get o0 go o college and buy 3 house and 3
car”" But she also had o pay her medical bills out of the sertlement.
reimbursing Medicaid, plus paving reduced amtorney fees,

What are her feelings about Mareel?

“Folly Pockets should have been recalled when my daughter had
her surgery and almost lost her life,” she mamtans “I don't care for
Maitel because of the stuff my daughter had to go through, and Martel
made us feel like they didn’t give 2 crap”
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Once the case was sentled, Tabor says he learned that the magnet
problem was the result of 2 Matte] design flaw rather than 3 Chinese
manufacturing quality cantrol issue. “Mateel drew up all the specifica-
tioms,” he notes,

As did Misty May, he came away with & bad taste concermng the
bigges: eoy company in the world. “I'm very disappointed in Martel”
he declares,

In early 2006, when Mattel had information of my case, | know
damn good and well that they had their research and develop-
ment people looking at these magnen, But did they comply
with the federal requirements of reporting to the Consumer
Producr Safery Commussion so CPSC could get out an imme-
<hate warning ro the public? | don't believe sa 1 never saw it
I have o fault Martel for that.

After notice of my case, the magnet problem was to be wken
care of There was to be a voluntary recall. These products were
supposed to be taken off the market. Mattel knows they had
the same design, the same magnet, in other tovs in addition w
Polly Pockets, and they sort of got the information out picce-
meal, 2 PR campaign—don' slam the public with 1 whole
bunch of informanon, just give them a linde here, a lintke there,

Do 1 think Matrel was 3 good corporate crnzen? Hell, no, par-
ucularly in hight of who the comsumen were—young children,
There is an addiional morsl responsibility to the manufacturer
of 2 product thar 1 beng unlieed by children. They are more
suscepiible to incurring the wrath from 3 dangerous producr
than an adule would be. There was 2 special moral responsibil-
y, i addition to whatever federal regulanons apply to them,
for Matzel to respond prompely. I don't thunk they did,

Shortly after the secret senlement with Paige Kostrzewski was
finalized, just before Thanksgiving 2006, Mane! and the CPSC recalled
4.4 million Polly Pockers products after at least three children, includ-
g Paige, suffered serious mnjuries from swallowing the magnets. By
then, the agency charged with keeping Americans safe from danger-
ous products knew of some 170 cases of the anall magnets coming out
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of the recalled roys. But the agency had no ides how many others—
hundreds? thousands®—might have swallowed the magmen, suffered
symptoms, but luckily escaped imjury. The CPSC, which wauild come
under intense congressional and media scruting in 2007, noted that the
Polly Pockets recall did not inclide sets then currently on store shelves
because of a redesign by Matrel.

At the nme, Ed Mierrwinski, consumer program director for the
US. Public Interest Research Group, 3 nonprofit consumer advocacy
group in Wehington, sud Mattel necded better safeguards, “They
should have never allowed it to happen in the fint place. They have a
responsthility to avord recalls

Little didd he and the rest of the world know thar the worst was sl
Lo cormie.



