Chapter 19

Keep It Out
of the News!

Pally Pockets for thelr three-year-old daughter, Kelli, beciuse
the litle dolls and accessories kept her happy; therefore, the
Bowmans, like milliom of other parcnts, kept Wal-Mart and Mattel
happy. because s soon as 3 new Polly Pockets showed up on the shelves,
the Bowmans would buy it for het
"she saw them in the store aide and right away she wanted them,”
Lavina Bowman says. “So 1 thought, well, buy them, it’ll shut her up,”
says the jovial young mother, who worked with battered women, “She
used o play with them all day long, play with them in the bathtub,
even.”
Rellts six-year-old brother, Devlin, 2 first grader, wanted no part
of the girls" toy. He was 2 Hot Wheels man, one of the mullions of boys
who played with the fast lirde cars from Mastel. Like Paige’s family

Lw:rﬁ and Chrs Bowman of Rock Spring, Wyonung, bought
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Indiana, the Bowmmans of Wyoming were devoted o toys by Mamel—a
company they trusted,

It was in December 2005, however, when their blind brand loyalry
suddenly changed.

The Christmas tree was put wp in the bving mom nght afier
Thanksgiving, and the Bowmans had already done their holiday shop-
ping, which included a few more Polly Pockets dolls for Kelli.

Shortdy before mudnight on the bimerly cold mght of December 7,
K5, a mghe that will live in mfamy for the family, Deviin Bowman awoke
screamung i pain. 1 thought it was going o be a really tough mghe” says
his mother, who was eight months pregnant at the nme, “because it was
fiu season, and | thought we were going to be dealing with the flu”

Deviin tald his mom he had a really bad tummy ache and that he
needed 1o throw up. She didn't think anything was unusual when
he vomited.

Kids get sick, they throw up. But | couldn't take his rempera-
ture because be was wiithing around on the floor, grabbing his
lower stomach in pain. When he started doing that, | was preay
sure it wasn't the flu, and just to make sure, [ got him a drink
that should have calmed his tummy down a bit and it didn'e.

When the drink came up, too, the frightened Lavina Bowman
turied on the computer and went to WEBMD.com to “plug in his
symptoms and get some advice.” It was too late to call the family doc-
vor. When she rated the pain her son was experiencing, the computer’s
advice was 1o take him to the hospital.

Because it was 30 degrees below zero outside, Bowman bundled
up to face the frigid Wyoming night and warm up the family’s 1999
Chevy Suburban. “Thank the Lord” she recalled thinking w herself,
“the truck turned on right away, | had to heat it up for a half hour™

Meanwhile, in the house, Devlin's pain intensified,

He just kept on sereaming, there was s, so much pain, [ knew
whatever was happening was over my head. | bundled him
up and put him in the backseat. He was still writhing and gag-
ging, and he had to hang his head out the window but there
was nothing left to throw up. He stayed like that for the seven-
mile trip to the emergency room.
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Ar Memorial Hospital of Sweerwater County, the cmergency
room personnel gave Devlin priority over othens waiting for eatment
because the child was in agonv. Placed in 1 bed, he Was given 3 maor-
phine drip. “The emergency mom doctor was moving pretty fast, so
I kenew this was serious” An x-ray was inconclusve, so he was given
3 CT5can armund 2 .M. and the picture “showed something metallic
in his intestines” The doctor suggested that maybe Devlin had swal-
lowed 3 BB, buz Lavina Bowman rejected that diagnosis because the
Bowmans didn't own 2 BB gun.

Meanwhile, the morphine wasn't working to reduce the pain."They
could only give him so much, so he had to be in swevere pain for 10 or
15 munures betore they could give him more, and that really sucked.”

Around three a'clock in the morming, with no ides whar was
going on with the Bowmuan boy, and because there were no pediat-
ric surgeons in Rock Springs, and no high-end hospitals in the state,
the emergency room physician called for Life Flight, Wyoming's only
CIMICTRENCY A tramsport service, to fly the severely 1ll child by helicop-
ter w0 Primary Childeen's Hospital, in Salt Lake Ciry.

Because of the severe cold, the helicopter was grounded. Around
five o'clock, 3 call was placed for an ambulance, which had to be
warmed up. °l had o wait while Deviin was on the morphine drip
screaming with pain every once in a whale”

It was around seven in the morning when the ambulance began
the 185-mile, three-hour trip to Salt Lake Ciry, with Chris Bowman,
who worked on an otl-drilling rig, and daughter Kelli, following n the
Suburban. “Devlin went from pasing our from the morphine to wak-
ing up screaming.” In the ambulince, he was given the highesr dose
possible of morphine to keep him from writhing around for fear hus
inrestines might rupture and he'd bleed 1o death internally, “He was out
cold and that was really scary. | spent the whole ride staring at his face”

In the ambulance with her was an EMT who could see how wor-
ried she was, He told her, “If your boy starts losing his stats, | have
something that reverses the morphine”

The ambulance arrived at the hospital about 10 o'clock in the
moraing on December 8. The doctors, alerted that he was on the way,
needed to let the boy's morphine wear off so they could bermer duag-
nose his system, which was 1 mghtmare because Devlin's pain was even
mare severe. "By then | had to get a hold of myself and sort of put on
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ary mean momuny face and just make him calm down because you
can’t lose it [ had to tell him he'll be fine, that the doctors were going
to fx "

More ome ncked by, The emergency room staff reexamined him,
and the radiology staff took more x-rays and another CTScan. “| had
the pictures with me from the fint hospital. | cold them o look at
those, bur they were bke, no, we want new ones, and that Juse took all
kands of time. They needed 1o see for themselves whar they needed to
do for treatment.”

By late afternoon on December 9, 3 huge team of surgeons had
been asembled at the teaching bospital to deal with the frighren-
ing case. Suddenly, the boy’s intestines began to swell and he had to
be rushed into emergency exploratory surgery. Because he was barely
dosed with morphine at that point, it took three nurses to put a breath-
ing tube down his throat. “He was fighting them toth and nail”

During the two-hour operation, the surgeons had 1o cur the boy
wide-open, not knowing what they were faced with. Inside, they found
two Marel Polly Pockets magnets. Unlike linle Paige Kostrzewski,
Dievin Bowman's intestines fortunately had not been perforated, but
the magnens had made him deathly ill.

Exhausted, Lavina Bowman was seated in the waiting mom outside
of the operating room when the surgeon rushed in. “Devlin’ fine” he
told her

-+« but he's like, you gotea see what we found. He had the mag-
nets in 3 bide jar with 3 Bd on it and he ook the lid off and
wid, "Hey, warch this” and he pulled the two magnets apart
and they wens skipping back rogecher. He's like, this & amazing
how powerful these hitle magnets are, and he was going off on
thar. He asked me if | knew what they were, and | knew they
were from the Polly Pockets. Those were the only toys with
magnets that we had. They're just ey bitty: smaller than a pen-
il eraser.

The surgeon hid never seen them before and his reaction
was he wanted to get my permission to write about them i 3
medical journal so that other doctors could read it and recognize
the symptoms faster because swallowing them is an emergency
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smation that can perforate the meesnnes and a child can bleed to
death internally—not vo mention the excruciating pain.

After surgery, Devlin was placed in 2 private room, kept on drugs
mtravenously to keep him from being nawseated, given 1 marphine
drip and s catheter, and was not permined anything to eat for sev-
eral days, even intravenously. “It was no fun,” tavs his mother. Devlin's
parents stayed with him through the four-day hospital ordeal after the
SUTETY.,

Back ar home, the Bowrmans tosed all of the Polly Pockets play sets
in the tmash with the help of Kelli, who realized how the plastic toys
with magnets almost killed her brother.

Lavina Bowmuan theorized that the magnens had come lome from
the water in the b, where Kell: played with her Polly Pockers, If there
were any more loose ones in the house, she couldn't find them because
they were 4o smuall.

While Lavina Bowman was in the hospital after giving birth to her
baby in carly January 2004, she hesrd that there were lawyers “who
can sue to change tung” The first one she called, from a big Salt Lake
City firm, said he would not take on Marel, Three others tald her the
same thing:

“Your boy didn’t die, plus this is Martel you're talking about,
No way” They said they only take cases they know they can
win, and they didn’t thunk they could win sgainst the very
lingious grant of the oy industry. Mateel is w0 big that they're
intimidating. | was thinking, "So people have 1o die before we
can fix thing.”

Then she heard abowt an amorney in the sure of Washington
who had just won a big magnetic-toy case, similar 1o the one invaly-
ing Devlin. "So | gave it one more chance and sent him a really tere
e-mail,” says Laving Bowmuan. *1 wrote, "My son got wounded by miag-
nets, toa. It was from Polly Pockees from Matrel, and f vou want to
take the case here's my e-mal addres.'™
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Sum Osborn, headquartered in Seartle, responded within a day.

In the realm of producr lability, in particular fovolving dangerous
iragnets 10 toys, Chborn was considered the go-to guy. When he went
ta the Toy Far in New York m 2008 1o nose around, the chiel execu-
uve af one of the major companies called bum the “ang-Chrise ™

Osborn earned 2 national reputation in October 2006 by winmng
a $13.5 million sentlement paid our to 13 families from 3 toy com-
pany called Mega Brands. In all, he represented 15 families in nine
states whose children had been injured from swallowing any magners
thar had fallen our of sets of the company’s popular Magmetix brand, 3
building ser of plasuc pieces with magners encased inside.

Tragically, ene of the vicims, 22-month-old Kenny Sweet Jr., of
Redmond, Wadhington, died on Thanksgiving Day 2005—within the
ame ameframe that the Mael magnets injured Paige Kostrzewski and
Devhin Bowaran. In the Sweet case, an autopsy showed that the mag-
nets had pinched closed the toddler’s small intestine, tearing a hole in
the intestine wall, and leaking toxic bacteria into his bloodstream,

“It's been the hardest year of my life,” wid Kenneth Sweet Si., the
boy's father, at the ame of the serdement. “The fact is we would much
rather have our san. Theres nothing that could ever replace him. 1 sill
walk by his picture everyday and even though | think it weird, | kiss
his picture and tell him [ love him." His wife, Penny, said that having
raken on a big toy company and won had given her “a sense of relief.
U'mi at peace with everything™

In agrecing to the setlement, Mega Brands did not admit any
wrongdoing, but isued 3 satement saving, “We deeply regret these
events and have taken proactive measures to ensure the safety of our
products”

Mega Brands was forced into another recall in March 2008, becanse
of magnets that could detach from the flexible parts of the company’s
toy animuls, vehicles, and building sets, The recall occurred after 19
repares of nuagnets coming loose, including 3 case of 3 3-year-old boy
who required medical teatment to remove 3 magnet from his nasal
cavity, and a case involving an 18-month-old bov who was found with
o magmet in hes mouch, which was not saallowed

Following the fine Polly Pockets recall by Mattel afier the Page
Kostrzewski case was sentled, Sim Osborn, representing the Bowmans,
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filed a personal injury Liwsuit againse Mamel on November 21, 2004,
secking damages for medical bills and for the emotional harm caused
the family from Devlin's ordeal.

Within a few weeks, an attorney with the law firm of Lynberg &
Watkims, m Los Angeles, one of a2 number of outude firms thar repre-
sent Mattel, appeared t Osborn’s office. According to Osborn, "He was
straight upiront. He said, 'Look, Mattel wants to sertle this case. Let me
go look at the child and lets talk’™

As in the Kostrzewski case, Mattel wanted 1o avoid the public glare
of 4 trial, Osborn believes, Mareover, he was 4 tough opponent.

“Frankly, | had 1 very good track record against Mega Brands, had
done very well, and made a lot of headlines, so Martel wanted o settle
and avoid all of thar” he says. “Look whar happened o Megs Brands
stock after we filed the lawswe. It went from wround $27.00 to $5.00.
Righe after the Sweet case was filed they had lost $257 million in mar-
ket cap, and it connnued ro go down as | kept filing cases”

Osborn recalls the lawyer saying,

“Marrel doesn't want o drag this out. Their toy hurt some-
one. They want to settde. They want to get this behind them ™
And i was good advice on Marttel’s part, and on their lawyer's
part, because we kept Magnetix in the press for so long and
that raised awareness 1o the dangers of magness. | think Martel
may have learned from what happened in those other [Mega
Brands| cases. They may have been scared, They may have just
fele it was bewter 1o handle these kind of cases expediniously
because the longer it drags our, the more time it's in the public
eve, and the more press there is. So it went very quickly.

Mattels agreement to settle wath the Bowman family was apnounced
an March 20, 2007, according to news accounts. This was some three
months after Osborn filed suir, and before the big recalls started. The
actual monetary settlement was kepe confidential. Martel did nor admir
liability. Chborn chuckles abour how quickly the case was resolved.
“They were scared shitless. They had o [settle quickly] because of what
happened in the Magnetx case”
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Among the scandalousdy enormous number of recalls of Mattel prod-
ucts during the toy terror summer of 2007 were more Polly Pockets
and relared accessories on August 14—Martel’ second recall in two
weeki—involving more than 9 million “made in Chins” toys. Besides
the 7.3 million Polly Pockens play sets recalled, other sovs with mag-
nets tncluded 683,000 Barbie and Tanner play sets, 345,000 Batman
Magnenc Action Figure sets, and one million Doggie Day Care mag-
netc Ty,
Osborn closely followed the recalls, and later observes,

Martel kind of hid the second Polly Pockets recall in with the
lead paine, and the media jumped on the lesd paint, Looking at
it in the abstract, it was pretry good PR on Mareels part, Have
you ever heard of 3 kid dying from lead poisoning from playing
with 3 toy? Have you ever heard of a kid horribly injured from
some lead paint? No. But you get two magnets in your belly
and vou can die.

In January 2008, Mattel’s beleaguered Bob Eckert, m an miterview
with Fortune, was asked why the lead paimt and magnet sues were
put together in the same public recall announcement—even though
the bigger recall was for the magnets, In the article, he did not seem
to directly answer the quesnon. Morcover, he didn't acknowledge
Martels quick settlements with the children i Indiana and Wyoming.
Instead, he mentioned that a child had “ingested 2 magnet from ane
of our compentor's toys,” and put 3 positive spin on the dny magnets,
declaring chat they “allow toys to become quite magical for children.
Unfortunately those magnets tried to find each other m the childs
mtesanes, and that changed how the entire toy industry viewed these
magness” He then went on 1o boast thar Martel had developed o

systed

- - . that permanemtly locks the magnet in place. We thoughe
it was 30 much better than any other system that we wid,
we should tell parents of they have toys we made over the last
five years that don’t have the benefit of today's technology, we
want them back. We started developing the new technology in
January 2007 [after the Indiana and Wyoming cases were settled)
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and bt was the industry standard in May. The evens dietated that
August was the time to make the announcement.

(A number of attempts by the author o secure an interview with
Eckert for ths book were unsuccessful, either directly through his
office, in telephone calls with his assistant, through e-muail correspord-
ence with his office, or subsequently with a public relations representa-
tive for Marrel.)

In a series of wrerviews with the author i March 2008, Osborn
expressed distrust thar safeguards were in place as expressed by Eckert
because

- there are still thousands of toys out there with millions of mag-
ness from old sets. Somebody’s going o bring their toddler aver
w the bow’s house, and the boss’s wife 1 going o bring down the
mﬂmmmhnﬁmhmmdmph'wﬂhmd
there'’s going to be some Joose magnets in there, and then another
kid’s goang to play with them and the magnes are going to
CLFIIE Dl

Hopetully, st will never happen again, and hopefully, there's
enough public awareness abour it. But we have had cases
despite people knowing, and despite the huge publicity gener-
ated by all these Lowsuies and recalls,

Under the rules of the Consumer Product Safery Commission, Mattel
and other manufacrurers are supposed o report within 24 houns any
clatms of products that might have hazardows defects.

Bur, as stated in Chaprer 15, Marrel hasn't always followed that rule
ro the letter. Instead, the company takes its own good nme, sometimes
months, to make the required disclosure, The big recall in August 2007
of Polly Pockets and other Mattel toys with dangerous magnets fell inro
that category—onc of at least “three major cases™ since the late 1990
of late reporting, as the Bl Steeer Jowrmal reported in 2 frone-page story
in September 2007 thar was rtled “Safety Agency, Martel Clash Over
Drisclosures.”



244 TOY MONSTEM

According to the newspaper, Marel “callected scores of camplaints
for months before disclosing them" to the CPSC. “Ar times, Marzel
ofhicials have considered possible remedies before making an initia]
report 1o the agency disclosing safery concerns.”

The fournal story paraphrased Eckert as saving in an mrerview
that “the company discloses problems on it own dmerable because
it beheves both the law and the commission’s enforcement practices
are unrcasonable. Marel waid it should be able to evaluate hazards
wnternally betore alerting any outaders, regardless of what the Law says.”

Eckert maintained that the government and industry gadflies often
take incudent reports and blow them our of propertion, and he aserted,
according to the Jowrnal, that even if the repors numbered in the hun-
dreds there sull wasn't enough cvidence to label a wy unsafe.

Eckert said the CPSC3 24-hour rule of reporting an incident thar
could possibly expose 2 hazard was & “standard [that] might apply 1o
almost anything. It's very easy for amyone to apply the word ‘could’
backwand "

Eckert emphasized that Mamtel was not withholding mformation
trom the CPSC, and that the isue in question was whether the com-
pany reported a problem “in 3 omely manner. We are allowed to inves-
tigate” before turning over consumer complunts.

Martel was fined by the CPSC ar least rwice since 2001 for “know-
mgly” hiding product problenus that, according to the agency, “created
an unresonable risk of serious mjury or death” Such fines are nor-
mally less than $2 mullion per mcident. The agency stated that the cases
had been setled—withour Matel’s acknowledging any wrongdoing or
adnutung there was a defect i the tovs that were recalled. While the
CPSC didn't identify the toys 1n quession, the scenario of the outcome
was strikingly similar 1o the Bownuan and Kostreewskd cases, which
were quickly settled by Marel.

Eckerts comments vo the Jowmnal sparked outrage. Before a US.
Senate committee, one of a number in both Houses thar put Mattel
and its chief executive on the hot seat in Washingron during the
recall summer of 2007, Sally Greenberg, the senior product safety
counsel for the powerful Consumens Union, termed his assertions
“disturbing”™ and “telling.” coming from the head of the world’s lead-
ing oy company,
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Maureen Keene, writing on the webste Made (Deadly) In China,
said,

Oh, Martel. | held such high hopes for you. You seemed to be
diﬁ'crm:ﬁ-nmmhﬂmmkemhm-h:lbmmh:inm:hthw
of Mattel setting the gold standard for doang business in China.
Maybe it simply stems from my childhood love of all things
Barbie. Either way, CEO Robert Eckert's artirude toward prox-
ueT safery tears it. ... My only remaining hope where Martel
s concerned © that consumers will make 3 statement against
the company's irresponsible business practices this hobiday sea-
son and boycotr Mantel and ity subsidtary Fisher-Price. It on
consumers now—if we buy as usual, companies like Marzel will
continue conducting (dangerous) business as wsual,

Considering all of the heat and criticien Bob Eckert ook, 2007 turned
out t be a pretty good year for him. Not only did he stay in power dur-
ing the scandal-riddled yesr of recalls with the support of Manels board
of directors, but he received an enormous rise to boot—a whopping 68
percent more than 2006, His total compensation package was valued at
more than $12.2 million compared with §7,278,178 the previous yvear.

In a filing with the Securities and Exchange Commission, Marel
stated that Eckert received 1 salary of $1.25 million, and nonequity
mcennve plan compensation of 7.1 million, of which $5.7 million veas
earned at the end of what was termed a three-year “performance period™
o December 31, 2007, He abo recetved stock and option awards with
an csumated value of $3.4 millon. Other compensation included
$213,350 for the personal use of Marre] sireraft and more than $1 16,000
m company contributions to 3 deferred compensanion plan.

Martel didn't fare as well as the boss did in the fint two quarters of
20018, Analysts were shocked and investors were spooked when Martel
reported 3 net low of $46.6 million in the first quarter—the compa-
ny’s first quartesly loss in three yean—compared to net income of $12
million a year carlier, much of it blamed on the recalls. Sales of the
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fagship Barbic doll brand were flat. Eckert warned of price mcreases,
The headline in Playthings, the industry trade magazine, blared, MaTTE
Fusetzs. . . To make matters worse, Martels main competitor, Hasbro,
the worlds second biggest toymuaker, beat expectations. In Matrel'
second quarrer, Barbie sales continued o fall as the 30th anniversary
of the brand drew closer, and the company experienced a 48 percent
decrease in profit.

The third quarter of 2008 wasn't good, either. And with the US. and
world economy in a deep, horrific recesston, Will Street analyss were
pantng 2 bleak picture for 2008 Christmas toy sales. But CEO Eckert
Put up 3 brave face, telling analysts in 3 thisd quarter conference call,
“There will be a Christinas and Mattel toys will be under the mee” Sall,
CNNMoney.com ran a headline declaring, Toy Maxers Brack ror Toucn
Houmoay Season . . Bariie son Pagesrs' Dowass Licery 1o Bs Tovci,

Just a few weeks later, the optimistic Eckert morphed into the
Serooge of Chrsstrnas Past when Matel anmounced in carly November
that 1,000 jobs worldwide—about 3 percent of the workforce mter-
natonally—were being cut in response to the economic turndown of
2008, Some 8 percent of the profesional and management staff, many
at the El Segundo world headquarters, also faced a bleak, jobless holi-
day s Mastel was preparing to celebrate Barbic’s big 540,

(In mid-December, the company agreed to a $12 million settlement
with 39 states to serle the 2007 lead-tainted tovs tnvestigation, and abo
agreed to lower the acceprable level of lead in toys, and to kecp better
records of lead screenings. A company statement said i move “demon-
strated it commitment to children’s safery)

In China, Manel abo faced serious, new economic problems.
A major factory that made its toys, Smart Union Group {Holdingy}
Led., in Guangdong, had closed in doors in October 2008 becaise of
the financial crisis in the United States. The company’s 8 700 emplovess
were left jobless, With the Chinete economy also in turmoil, some 3,600
toy factories were shuttered. As the Asociated Press reported: “Economic
upbeaval in the US is already changing and shrinking China’s vast man-
ufacturing hub in . . . Guangdong, long regarded as the worlds factory
tioar. However, factory closures will not just be 2 China problem—hop-
pers will feel the effect 1n malls and stores acros the US and E 4

1 2007 was the toy terror summer. Mattel's wmimer of 2008 was 3
knockdown, drag-out court baetle between Barbie and Bratz.



